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Mr. Maxwell Welch, Opinion No. V-198

Distriot Attorney,

§th Juaicial Limtrict, Re: Legality of holding a

New Boston, Texas minor accused of robd-
bery until he reaches
17 years of age se¢
that he may be tried
a8 & felon rather than
a Juvenile delimguent.

Dear Sir: .

Waneese Tad domee md fovead T T 2 T8

Your lstier of April 16, 194

partment states the follewing question:

"May a boy who compitted the offense
- of robbery with rfirearms at the age of six-
teen years and eleven months, and who was
arrested immediately after the offense oc-
curred, be ipdicted and held uatil he yeaches
the age of seventeen a&nd then be tried as an
adult, or should he be tried as Juvenile?"

You are adviuod that the trial of such ybuth
may not be intentionally delayed for the sole purpose of
allewing him to reach his 17th birthdate. Art, l, See~
ti:n 10 of the Toxasn coastitution, and Art. 3, C.C.P. pro~
vide:

“lIn all crinianl prosecutions the ac-
cused shall have a speedy pubdlic trial . . .™

This same right is guaranteed by the &th A-
mendment of the Federal Constitution. While proceedings
under the Juvenile Aot {(Art. 23368-1) are not strietly
criminal in nature, it is believed that the accused, un-
der suah aet, (who may be deprived of his liberty umtil
he 1s 21 years of age), 1s entitled to the protection af-
forded by such provision. To postpene the trial of the
acouged for the above arbitrary reason would be to deny
him the inalienable iight above guaranteed. If the trial
could purposely be pestponed a month, as in the case un-
der considergtion, it would be extremoly difficult to -
iraw a lins in other cases whsre it might be thought de-
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sirable to postpone the trial of othor youths for 6
menths, a year, or longer, unti) they should become L7
' years of age. Such a courss of action could not be
Justiried under our Comstitutions,

This principle ia recognlzod by the Court
ot crininal Appeals. In w%taon V. sggo 237 8., w. 298,
the aoccused laocked oné or twe MoR being 17 when
the offense wes committed. After he became 17, ke was
tried as a felon. The contention was made that his
trial had been fintantionally delayed until he becanms 17,
The Appellate Court said that it feund me evidence to
support - such cententiom and overruled it. It stated,
however: :

"o would de umilling u give our
approval te a sourse of dalay for the sole

purpose of dapriving am accused of hi.
privilege under the juun!.u law, o %

ker v. %I. Cﬁl@) “ 3.'; (u,
93? the iuno u! 8 ralsed % ﬂrtt on aotiok
for roluarlag that the trisl of the mimpyr m »eon inten-

tionslly delaysd umtil he reached 1%, It wan hu thet
there was no evidence to sustain sush centestism

TRt the peint was ralsed tos iate. The Oserd of Orit‘!.-
nal Appeals, nevertheless, teek occasien te yepeat the
above quotoa prineiple,

It must be stated, hmver, that 1t i l:he

uniferm Texas rule that the age of the youth at the time
of triel, (and not his age at the time of the oemmission

of the ofremm)E which is coemtrolling with reference to

whothor he 4 ba tried as & felen or a delinquent.

I gtate, (Tex. Crim.) 144 8. W, (8d) m; Conley
o FEATE a¥e Orimo) 116 8S.W. 808; Stallias Jtate,
Yot otrln,) 87 8, W, (24) 855: Dend Tox.

 Supe) 179 So Wo (u) 249, 2780

s.et:lon 18 of Art., 2338-1 pusaa! in. 1
follows the adove ru)le by stating m@ a youth, on trinl
as a felon in a orimimml court, shonld be dslivered to

ths Juvenile Court, ir it should be ascertained that the

male youth was "under the age of seventeen (17) years at
the tlmo of the urial « » «* (Eaphasts cure)

Where, in the mormal course af the disponing .
of tlu orimine) uum the ascuged decomes 17 years of
mmntm,whnauatthtm-rtm |
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offense, he is held to be properly triable as a relon.
In Hardie v. State, (Tex, Crim,) 144 8. w, (24) 571,
an offense was committed by a 16 year 0ld boy on April
28th, His mother appeared on May 6th and disclesed -
that the boy would not be 17 years old until May 9th,
all of the same year, She requested that the child be
tried immediately as a delinquent child, The county
attorney told the mother that he intended to preseat
the matter to the Grand Jury on May 10th; and he fol-
lowed such courss of action, On appeal, the contention
wae made that it was obligatory for the county attorney-
to proceed immadiately against the minor as a delinquent,
and that he was not justified in holding the matter uhw
til the Grand Jury should act. The Court of Criminal
Appeals held: o '

"The law ocontemplates as coatrollag
ia such matters the age of the agcused at
the time of the trial, not his age at the
time of the orrense, and we do not thi

days ev '
§‘baEe 55 !on Gr! Rn 51 209 Bo W.. 669

the appellant had been rfrat tried for ﬁho
murder of his father while he was-only six-
teen years of age which first case was re=-
versed by this court on that ground, the
court holding that he should have been pro-
ceeded againgt as a juvenile. . » Upon the
reversal of this cese the: acoused had
reached the age of seventeen years, and he
was again put upen his trial for murder, o «
and although the offense was charged to have
besn committed on a Aate which showed the
acoused was unier the age of seventesn years,
nevertheless it was held that the age of the
acgused at the time of the trial and not at
the time of the commission of the offense was
that which governed in regard to his Jjuvenil-
ity, » v We have no doubt of the correctneass
of this dootrine, and this bill is overruled,®
(Emphasis ours)

And 1in Smit& vi S'batg (Tex. eru. £66 3.W,
153, the accused was eted on ﬁpril Se ril 15,
the lnst day of a specisl term of court, he filed an af-
ridavit that he was 16 years of age, and would not be 17 -
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until May 23, the month following. The matter was set
for a hearing on April 21st, at which time the court
sugtained the motion of the State to continue the mat-~
ter to the next term of court, to begin May 28, (five
days after the accused’s 17th birthday), because the
district attorney had not had an adequate opportunity
to prepare his proof on the youth's age. When the case
was tried, the accused admitted that he had become, and
wag, 17 years of age, Upon appeal, it was held that,
there being no showing of bad faith oan the part of the
district attorney, and a showing that the youth's affi-
davit was filed on the last day of the term, the accused
was properly tried as a felon, since he was 17 at the
time of trial. :

In a decision handed down by the Court of
Criminal Appeals April 30, 1947, Dearing v. State, (not
yet re?ortecl, a 16 ysar old boy roBBeg and Efi!ed a
farmer's wife on July 14, 1945. On July 20th follow-
ing, the county attorney filed ocharges against him as
a delinguent child because of a former robbery; and the
boy was sent to the Gatesville Sohool until he should
become 21. In May of 1946, after the boy became 17, he
was indicted for the above murder, returned from Gates-
" ville, tried as a rgggg, and given a 99 year sentence.
Following the cases fsrein set out, the Court of Crimi-
nal Appreals affirmed the judgment, holding the boy prop=
erly triable ams a felon after reaching 17. The opinioa,
& copy of which is enclesed, reads in part: , ,

"To hold that a male chlld who com-

- mitted an offense two days, two weeks, or
two months prior to the time that he be-
came 17 years of age could not be prose-
cuted for sald effeanse after he reaches
Bis 17th year would dbe creating a haven

or refuge for the c¢riminslly inclined. . .

Orderly society is entitled to protection
&8 well as a delinquent child." . :

SDMARY

The trial of a youth 16 ysars and 11
months of age cannot be intentionally de-
layed until he beocomes 17 years of age for -
the sole purpose of trying him as a felon -
rather than a delinquent. Art. 1, Sec. 10,
Texae Constitution. Where, howaver, in the
normal course of events, the youth reaches
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the ege of 17 before trial, he ias
properly triable as a felon. One
who commits & felony while under 17,
may be indicted and tried after reach~
ing the age of 17, (Dearing v. State,
Tex, Crim, App«, opinion of April 30,
1947, not yet reported,)

Yours very truly,
ATTORNEY CENERAL OF TEXAS

30‘2
Joe R, Greenhill

TRGewb . Asststant

APEROVED MAY 9 ’

. ATTORNEY cmm oF .ms

194?



